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REJOYNDER 


TO THE 
CONCERNING 


The Peerage and Juriſdiftion of the Lords Spiritual in 


ARLIAMENT, ©c. 


Muſt own my ſelf of the Gentleman's Opinion in his Preface, that in this pe- 
tulantJunfure, it is not mucki tb the Reputation of men of Sence, to herd 
_—_— Crowd' of Pamphletiers : And-am to' aſſure the Reader, that the 

ſame Motives and Reaſons which made Hitt write , made me reply. I do no leſs 
2M. eaſily accord with him in the Propoſition of a cool and burton Reply; not 
for fear of the: terrible menace of Dung-Carts Rn » but becauſe, [ think 
Drolltry unbecoming a Theme 1b grave and ſober, ring ſcurrilous , or unde- 
cent Language , untnanly , and unargumentative , 'and only fit for thoſe , who trade 
with-Bilings:gute Merchants, I wiſh he had kept cloſe to his own Golden Rule , and 
thar he Had'Teft out ſome bitter excurſions , which ſhew there is Colloguintida in his 
ay yoner. which renders hisCompoſition too violent a Purger, to be ſafely admini- 

wt tr ehaea and if while T animadvert upon them, my Pen ſhall happen 
wo be tinturd with thoſe” bitter” Ingredients, as*tis impoſſible to touch them withour 
being alittle imbittered, I hope'it ſhall not be charged upon my ſcore who take, but 
ts; who gave occafion'of Scandal. 

That'I'may deal fairly by him, and thePurchaſers of thoſe Papers, Iwill give a ſhort 
Abſtraitof his Diſcourſe, omitting nothing that is material, and inſerting nothing that 
is ſuperfluousto his Deſign. or my Anſwer, to ſwell the Pages with the Dropſie of the 
Pen, a-Diſtafe too incident to Sedentary and Thinking people,who are apt to abound in 
Ne Nie ceyterk If Biſhops have right of Jud 

+1, He argues thus, :[hop3 have right of Judicature in Capital Caſes, then 
cites Fure Divine, or 7ure Fan Not by the former, granted ; Nor. Fa 5 by 
the latter: Firſt; not by Common Law : _— , not by Statute Law. This he 
indeayours;, as hte ſays, rodemonſtrate ;, though, I think , he falls ſomething ſhort in 
his performance , in the ſubſequent Diſconrſe , from-theſe two Propoſitions , to- which 
he reduces hls whole Scope and Deſign; 1. That the a_— Voting in Capital Caſes , is 
contrary 't6 the"true intent and meaning of the 297 . Cap. of Magna Charta, Thar 
every Freeman fhall be judged by his Peers. Secondly , That this claim of the Biſhops 
is contrary tothe known Praltice'of all Ages until this day. The firſt he endeavours 
toprovez 1.Beranfe Biſhops are not enhobled' as to Blood by the Writ of Summons ; 
and that they are'onely Barons ratione tenure, , which he proves at large pag. 34. which 
ifI miſtake not will do him a diſſervice. 2. _ being onely Peers ratione tenure, he 
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infers , that they are not Pare within the meaning of Magna Charta; for that the 
Temporal Lords have ſomething more to loſe , viz. the inheritable Nobility of their 
Blood : And upon this he ſmoothly Diſcourſes of the weighty point of Adagne Charts, 
and ingenionlly gives his conception of the adyantage of it, which, how true, or home 
to the point, ſhall in due time be debated. He there ſhews the diſparity between a 
Temporal and a Spirizual Lord, and concludes, with a refletion upon the Biſhops Not 
much to the reputation of his Modeſty , or his tragical Declamation againſt Scurrilaus 
Language in his Preface}, and at laſt in Triumpb, he throws down his Ganrlet and Cha. 
aq, whole Field , to ſhew any other advantage of being try*d per legale judiciuns 
parium , than what he has there laid down 3 which, in compliance to his loud defiance , 
ſhall be done. Thirdly , he endeavours to prove, that Biſhops are not Peers to the 
Inheritable Nobility; becauſe they are not in Capital Caſes tryed by Peers; which if 
it will do his Cauſe any good , is freely granted without any more ado. ; 

Then he goes on with a long Harangue, pag. 9, 10, 11, 12, 13. about Priviless 
Clericale , or the Benefit of the Clergy , and runs the hazard of his own Cenſure o& 
many pages, being impertinent, and altogether Foreign to the Queſtion. Pap. 14. 
He concludes with o rriz-mphe ! That he has proved by the Rules of Law, Au ority 
of the moſt renowned Authors, and variety of Precedems, That a Biſhop is no Peer , 
in reſpe& of a Temporal Baron, within the meaning of the 29th. Cap. of Magna Char- 
ra, and that it. doth naturally follow , that Biſbops have therefore no righttoclaim 
any Furiſdittion , or right of Fudicature in Capital Caſes , wherein the Temporal Barons 
are concerned. 

From thence he proceeds to his ſecond Propoſition , That the Biſhops Voting in Ca- 
pital Caſes , is contrary to the known praftice of all Ages untill this day ; which he 
indeayours to prove from the Conſtitution of Clar:ndon; where he ſays their Furiſdidti- 
ou was expreſly limited in theſe words, quou/que perveniatur ad diminutionem men- 
brorum vel ad.mortem, to loſs of Life or Limb; which he further endeayours to prove 
and corroborate from a Conſtitution at m—_ » mentioned by Hevenden , in 
which it was ordained , That no —_—_— ould Agitare Judicium Sanguinis , Sit as 
Fudee in matters of Blood, This he further indeavours to confirm from the protefie- 
zionof the Clergy 2. R. 2. in theſe words, Sicut de jure non debemus , net poſſunus nec 
volumus , &c. 1hen he goeson to Precedents of Judgments given in Capital Caſes by 
the Temporal Lords, only come Fudges du Parliament ;, producing ſeveral, and the 
reſt, that ingrateful one of the Earlof Strafford, pag. 16, 17, 18. Pag. 22. is t 
in a long nothing to the purpoſed Diſcourſe about the Papal incroachments, S 
ching upon our Anceſtors. Pag. 23. He indeayours to prove the Canon incorporated - 
into our Common Law , as to one Matters. Pag. 24, He Anſwers the Obje&ion 
from the _— Proteſt, 2 R. 2. which ſeems to ſuppoſe a Right z truly affirming, that 
if they had no right before, that could give them none, and that their c tat 
large to all Laws made in their Abſence was invalid, giving a pretty hint, that their 
conſent is not neceſſary in Legiſlation, and concludes the Paragraph with a levelling 
refletion of Coordinate Power , and that the Lords Spiritnal are not one of the three 
Eſtates in Parliament;, which if they be not, the King muſt come in, to ſupply the 
vacant room of the third Eſtate , and then farewel Sovereignty and Supremacy. Pag.26. 
He examines the Caſe of the Proxies made by the Biſhops, at the Inſtance of the 
Commons in Parliament , 21.R.2. and ſlurs it off as a ſtrange unaccountable thing ; 
and at the laſt comcs to this peremptory Concluſion ; That without anew AF of Parlia- 
ment the Biſhops could have no right to vote in Capital Caſes, to which he gene- 
rouſly intimates, how compliant he will be when it comes, being well aſſured, from 
the temper of the then Houſe of Commons, that it would be ad GrecasCalendas, or 
Queen Elizabeth's later Lammias. 

So that pon a Suryey of his Diſcourſe , the Nerves of his Arguments ſeem tocon- 
fiſt in this, That Biſhops are not Peers, in reſpe&t of Temporal Barons, within the 
true intent of the 29. of Magna Charta: For that the true meaning, and all/the 
advantage of that Grant of being Tried per legale judicinm parinm ſuorum , conlifts in 
this, that he who is a competent Fudge of the Life and Death of another , ought 
to be fo par in all circumſtances, that he war be ſuppoſable to come under the 
very fame circumſtances with the Priſoner whom he is to Fodre » Which will induce him 
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to at with Caution, Tenderneſs, and Juſtice ; from whence he infers, that 3:ſ5ops 
being out of the poſſibility of being in the ſame circumſtances with Temporal. Bayer, 
viz. inheritable Nobility of Blood, and by conſcquence not payes, their Peers in that 
circumſtance, cannot be competent Fudges of Temporal Lords in Capital Caſes. 

And ſecondly, That this being the true meaning of the A.igna Charta,the Praciice 
of all Ages has been grounded upon it, and according to it. 

Now ſince he has put himſelf upon this /ſ»e, viz. the Truth or Falſhood of theſe tw 
Poſuions, 1 will endeavour to (hew how groſly he has miſtaken in his Foundation ; 43 
that therefore the Airy Cupelo which he has, with ſuch powp and gildng 
upon it, cannot ſtand. I ſhall treat him like the Eazle 5 the Fable, and feather ::i// 
Shafts out of his own Wins ; if he be wounded by them he may ligh, but ought not to 

complain, or permit his anger to range further than himſelf who gave the occaſion. 

That I may do this with order, brevity, and perſpicuity, I muſt endeayovur to prove 
theſe things in oppoſition to his Theſis. Firit, that ke has not truly hit the iatenr 
and meaning of Cap. 29. of Magna Charta, and that the advantage of being tried -per /c- 
gale jadicixm parium, does not conliſt in that Parity of Circumſtances which he 1ſo- conh- 

ently affirms it does, and challenges the moſt violent Maintainers of this pretenucd 
T empor ally-Spiritual Furiſdiction, to give a rational account, whercin the advantage 'ot a 
man's being tried by his Peers does conſiit, 


Secondly, that it is not contrary tothe Privilege of the Freemen of Exgland, or any- 


Infringment of the 29th. of «aca Charta, for: Peers to be tried by thoſe whovare 
not in all Circumſtances their Pecrs, and particularly not as to Inheritable Bloud, 
and by conſequence that Plea can >< no Bar to the Claim of the Lords Spiritual. 
Thirdly, that he has miſtaken his Precedents, which do not come up at all to the point, 
and prove onely that the Lords Temperalare Zudges du Parliament, according to the dta- 
tute of Clare when it comes to the Definitzve Sentence, but that Biſhops may and 
ought, debearnt intereſſe, &c. to be preſent and vote, quewſque perveniatur ad dimiantio- 
nem nembrorum, vel ad mortew;, -till it comes to loſs of Life or Lumb, which is not till the 
of Sentence upon the Priſoner. | | 
If 1 prove theſe ſufficiently, as I hope to do from the eAxthor's own Conceſſions, 
Precedents, and due 1llations from him, I hope he will excuſe me ia the laſt place, if 
by ſome ſhort Animadverſions 1 endeavour to ſhew, that his Bowl runs with a wrong 
Bias, which is the reaſon that he has miſg?d his Groand ; and ſoI ſhall leave it to the 
Judgment of the unprejudic'd Reader, if any ſuch there be, ro determine which of us 
_ neareſt that rrwth which I hope we both contend for , though both cannot 
ave. | 
That the Reader may be the better able to judge whether he has rightly explained 
the intent and meaning of the 29th. Cap. of Magna Charta, and to ſhew that the onely 
advantage intended us by being tried by the Judgment of Peers, does not conliſt in this 
circumſtantial Parity, which is the firſt thing I undertake to prove againſt him, give me 
leave to give the Engliſh, as he has done the Latin, of the 2gth. Cap. of Magna Char- 
ta, as I find it in Palton and Keeble's Statutes at large : for 1 write this to Engliſkmen, 
and to all the Ranks of the Freemen of England, that they may underſtand their 
own Privileges, and that may be made ſenſible that the —_ do not by this 
Claim go about to disfranchile any Freeman of England ot the leaſt tittle of the Af- 
gnaCharta, as ſome of their Clamorous Enemies endeavour to perſuade the Popalacy z 
and that what.they do or have gone in this particular, is onely to maintain their own 
right as Freeborn Engliſhmen, 2nd one of the three greateſt Eſtates of the Realm, with- 
out invading that of others 3 which 1 dare confidently aver, they arc as tender of as of 
their own, 
The 29th. Cap. of Magn Charts. 


No Freeman ſhall be taken or impriſoned, or diſſeized of bis Freehold or Liberties, or 
Free Cuſloms , or be outlawed or exiled, or any other ways deſtroyed , nor We will not 
paſs upon bim, or condemn him, but by the lawful Tudgment of his Peers, or by the 
Law of the Land, We will ſell rono man. We will not diny or defer to ary man Tuſtice 
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This Gveat Charter, which as many men talk of as do of Robin Hood, whonever 
ſhot in his Bow,” was a mutual Stipulation,or Ratification of a former Stipulation, be- 
tween Herry the Third on his part, for himſelf, his Heirs and Succefſors for ever ; and 
the Biſbops and ether Clergy, the Nobility and Barons on the other part, for them- 
ſelves and the Freemen of Englend, their Heirs and Succefſors for ever : That this 
ſhould be an eternal B derween the Prince and his Liege People, and ftand in- 
violable as a Confirmation of the Privileges of the Subjefts of England. And that 
whereas former Kings from the time of William the Conqueror, looking upon England 
as a conquered Kingdom, had exerciſed. a Tyranic, Arbitrary, and ablolute Deſpotic 
Power over the SubjeRts, as to Life, Limb, Liberty, and Eſtate; for the future it was 
accorded, thatall ——_ between the King and his Liege People ſhould be ac- 
cording to ſuſtice, Equity, and Right, the Common Laws of the Land, in order to the 
Peace and Proſperity of the Nation. 
other ſtipulations, this 29th Cap, isa Grant from the King to all Free-mes, 
That ſhould not be Oxfted of Lands, Tenements, Lives, Limbs, or Liberties , 
but by due proceſs of Lew, and the Judgment of their Peers, as the Gentleman well 
obſerves from the Statute de , Proditoribus , Gents de lour Condition , perſons of the 
fame rank' and quality with themſelves. We , fays the King , will not.paſi upon him, 
nor condemn bim , but by the Lawful Fadgment of bus Peers. 

It is indeed, as the Awthor ſays , a point worthy of Conſideration , wherein the ad- 

vantage of a Mans being tryed 'by his Peers lyes; which he concerves tobe this , when 
| Theſe who are to be a Mans Fudges , may be under the very ſame cir es with the Pri- 
foner , and when the Priſoner can loſe --» 9. % nd ſudgment , but what his F udges being 
amder his cs. 3 may boſe alſo, It is i a very ingenious conception; only the 
thread is too fine ſpun, to- bear ſo great a weight, as is all the advantage which the 
_ of England derive from this 2gtb Article of Adegna Charts of Tryal by 

r Peers. | 

' IfI may be permitted , I will alfo venture to conceive, and bring forth ſomething 
more {| tial as to the point , and advantageous in the Privitedge of being tryed by 
Peers;, and that is, that by virtue of this Stipulation , or Privi , all the Free- 
men of England are ſecured of Liberty and Pr » againſt Arbirrary Power, which 
ſomeof the Predeceſſors of #. 3. did not only challenge, butexerciſc over the Subjeas, 
and, t think this is a far more ſubſtantial advantage of being tryed by a Mans Peers, 
than that of a Mans Peers being under the ility of the Prifoners circumſtances ; 
for hereby it is provided , Firſt, That the Right of -the Subje&t ſhould not be cruſhed 
by the unlimited might of the Prince; and that he ſhould not pro arbirrio, difſeife 
them of their Freedoms, Lives, and Liberties. And » That every rank of men 
being judged by the Gents de lowr condition, that's, by thoſe who. were reputed their 
Peers, notin the ſtriteſt nicety of Circumftances, but in the Eye of the Law; there 
might be no opportunity for van! py; Lords to oppreſs the Commons, as they who 
came in with the z as well as the Kxgs, were frequently uſed to do; nor for 
the Commons out of Envy or Malice to retaliate upon the Lords, if they eameto Six 
n Fadgment upon them. And this think in a few words is fufficient to fhew , that he 
is miſtaken, as to the advantage of the Priviledge of being tryed by a Mans Peers: And 
for a further clearing of the Point, I ſhall in the following particulars prove from him- 
felf, that the Law made an Eftimate of Peorace from a general equality and parity , 
without ſo much as thinking of {uch niceties of- Circumftances as he fancies it conſiſts 
in, and which , if ſplit into fo many hairs: it is poſhble it may , will at laſt render 
the Priviledge wholly :mpraiticable , and fruſtrate the Foundation of Law and Parlia- 
ments , which is Right and Fuſtice. 

Since therefore the Gentleman has,like the Frog in «ſop , attempted to ſwell this 
thin and ſpeculative Phantome , to the bulk of an Elephant, and upon the back of his 
own imaginary Creatxre , has planteda Caftle, out of which he combats the Peerage 
of the Lords Spiritual; and it being his Hercalean Theſis, That in regard, according to 
his conception of the Privitedge of Peeraze, no Biſhop can he a Pecr toa Lord Temporal 
m the circumſtance of inberitablte Nobility , and by conſequence, cannot loſe that 
which the other may, and therefore is no competent Fazze in the Trial of tuch Tem- 
poral Barons, 1 will endeayour to ſtew him and ethers his miſtake, by praving my 
ſecond Amith:(is , wiz, - T at 
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That it is not contrary to the priviledge of the Free-men of England, or any in- 
fringment of the true intent and meaning of the Mu2naCharta, *for Peers to be tryed 
by thoſe who are not mall circumſtances their Peers; and particularly 'as to the inheri- 
table Quality of Blood, and that therefore by rational contequence Ziſhops are not by 
the meaning of the 29th. of Magna Chartadebarred from a Right to vote in Capital 
Caſes, 

The Gentleman has well and truly obſerved and proved, that the Xing's Writ of Sum 
Hons does not ennoble the Perſon ſummoned to ſerve as a Peef in Pariament, by many 
undeniable Reaſons and Precedents, and particularly by that famous and well known 
Inſtance of Sir Thomas Camoys, 50N to Sir Ralph Camoys, and Grandchild ro Sir Ralph 
Camoys; 1o that the Record might well fay quemplures Anteceſſores ſui Banneretti fuerint ; 
he has proved that theſe Bamnerers fate in the Houſe of Lords as Peers of the Realm, Thus 
in the Roll 18 E4.3. n.35. were preſent the King and divers Lords, & aurres Barones C> 
Barerets, And in many of the Parliament Rolls,as 46 E.z. 1.7. Dukes, Earis, Barons,and 
Bannerets z and many times Prelates, Earls, Barons, and other Grandees. And that the 
Barones minores, as well as Bamerets, in regard they had not this Citcuniſtance of in- 
heritable Nobility , as the Barones majores had, by Creation and Iroeſtiture of Robes, Cf c. 
were therefore ad libirwm ſurnmoned or left out ; and when they were ſummoned, in 
the Roll, after the Counts and Barens,they went by the Title of Bannerets, artres Grar- 
dees, & Nobles, he has taken great pains moſt learnedly to prove, and has done ix 
moſt effeually , and I heartily thank him for it; for he bay laved me a task, 1 muſt 
otherwife have had to ſearch the Rolls, Fonrnals, and Records, Taking this therefore for 
granted and indiſputable Truth, that theſe Bamnerets, Baroves minores, Grandees, 
autres Nobles, were not inheritable Lords, and by conſequence not Peers, (according 
to his Poſition, for want of that Circumſtance, within the meaning of Magna Cherta) 
to thoſe Lordswho were fo by Creation and Inveſtiture of Robes ©. it 1 can prove, that 
notwithſtanding this, they ſate and gave Judgment in Capital Caſes with the Conns and 
Barons, come Fulpes ds Parliament, 1 think I have gained my point; and that this deft- 
ciency in Circumftanceis no Bar againſt the Claim of ſuch, as in the eye of the Law 
are Peers de Royazen;, but that they have a right as ſuch tovote in capital Caſes in the 
Tryals of inheritable Barovs; it being a Maxim, that they who may do the greater, 
may do the lefs; and if ſuch may give Judgment; « fortori, they may vore in ſuch caſes 
til} it comes up to Sentence and Judgment. | 

I find therefore that to further my Deſign , and that truth may prevail; the Gentle: 
man our Aither has elaborately proved, that feveral of theſe Granders, & autres Noblgs, 
have in ſeveral Parftiaments ſate in Fudement in capital caſes upon the inheritable Ne- 
bility ;, and that this Circumſtance was judged no incapacity or infringment of the Pri- 
vilege or Advantage of Peerage, according to the 294h. of Magna Chart; nor will he 
(I think) be able to rub off this, as an Error in the moſt Honourable Houſe of Lordi, 
as he does the Petition of the Houſe of Commons, 21 R. 2. with being a very ſtrange a 
unaccountable overſight, unteſs he ſhall mean it of himſelf, | 

Thus my Author informs me pag. 1 5. Anno 4 E. 3. In the Parliament at Wincheſter, 
Die Lune poſt feſtum Santli Georgi, the Eqgl of Kent, a Peer of Noble and Inheritable 
Bloudand Honour, was drought before the Comns, Batons, C& autres Grandees + N 
bles en meſme le Parliament, &c. for Treaſon. Dorſ. Clauſ. n.38. | 

Amo eodem in the Parliament at Weſtminſter, poſt feſtum Sanite Katharine, Morti- 
mer Exrl of March, was impeached of Treaſon by ſeyeral Avricles, and the, Kirg 
charged les Counts C* Barons, les Peers de ſon Royanm, to give judgment , and accor- 
dingly it was given per les dirs © outs CF Barons, les Peers de Royaum, come Fhages an Par- 
liament. | 

Ibid. The King commanded lei dits Counts et Barons, Peers, Fc. to give Judgment 
upon Simon de Bereford. | 

Ibid. The King commanded the ſame againſt ſeveral others, and acordingly , Fokr 
Matravers, and fonr others, were all Fidged in that Parliament for Treaſon. Now 
adds our Author , the Prelates could not be comprehended in theſe general words , Les 
autres Grandees et Nobles , for two Reaſons: 1. Becauſe they are never ſpoken of in 
any Record, but cither by the name of Archiepiſcops , Fpiſtepi, &c. or Prelats, or 
fome ſuch name to diſtinguiſh them from the Zavy. P. If they be fpoken of, they 

2 are 
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are always firſt named. Now from hence 1 infer, that if theſe ſame Autres: Grantees 
& Nob/-s, who fate adicially upon theſe inheritable Lords , were neither Prelates , 
Counts, nor Barens, they muſt be the Barones minores 5 Bannercts, the Kings Judges, 
Serjcants, or Council , for no other were in any age known to be ſummoned, or let un 
Parliament among the Peers. ? 

This being therefore clear and indubitable , that the Wyit of Summons did not enoble 
theſe autres Grandees et Nobles, and that their Honour and Peerage was not inkerita- 
ble, but ad libirwm; it muſt neceſſarily follow , | 

Either firſt , T hat theſe Noblemen had hard meaſure , to be tryed contrary to the 
true intent and meaning of the 29th. of ages Charta, and the only advantage of 
tryal by Peer: : Since, according to our Author's Maxim , thele Grandees et antres 
Nobles , wanting this Inheritable Horowr , were no more Gents de lour Condition than 
honeſt ſubſtantial Free-holders; and they might expett as much Fuſtice from them. 

Or Secondly, it follows , That this ſence which he has put ſo much ſtreſs upon , is 
not the true and ancient ſence of the 29th. of Magna Charta, and the advantage of 
Tryal by Peers;, but that a Prey ad libitum , much more than a Peer ratione terure, is a 
competent Fadze of another Peer , who has that circumſtance of inheritable Peerage , 
which the other wants. 

Or, Thirdly.; That the King's Writ of Summons, direQted to ſuch as were only Ba- 
rYones minores , Or as the Modns tenendi Parliamentum, ſtyles them Barons Perrys, though 
it did not enoble them or their poſterity de faturo, yet did both enoble and enable 
_ preſentt, to ſit as Peers de Royanm, and to give Judgement with the Gounts 

Barons. 

Now let himchuſe which of theſe he ſhall like beſtz they are all natural inferences 
from his own Book; and yet they will equally ruin his delicate airy Poſition, of the 
adyantage of Parity , conſiſtng, as he wauld have it, in ſucha cemperamentum ad ponds 
of Circumſtances, as is almoſt impoſſible to expett. | 

For, if he ſhall aſſert the Firſt, That theſe were illegal procedwres againſt thoſe 
Noble Lords , as being contrary tothe intent of Magna Charta, and the advantage of 
14. 1 ruins his own Precedents : For no illegal proceeding can ever prove a good 
Precedent , or warrant future ations; and then, notwithſtanding 3ll he ſays there , 
his Precedents, by which he indeayours to prove his aſſertion, will be of no value z, and 
the Lords Spiritual may have a Right to vote in Capital Caſes, notwithſtanding they are 
net mentioned , or voluntarily from ſuch Parliaments, which , as he would 
make us believe, did ſo apparently violate the Magna Charta, by Judging Noble Lords, 
by thoſe who were not their Peers, having no Inheritable Peerage or Nobility to loſe 
as the Priſoners had. | | 

Eut it is both more modeſt and probable, that theſe . Tryals happening not much 
above a hundred Years after the ratifing of the Magna Charts, by Henry 3. the Houſe 
of Peers rauſt needs have reaſon to underſtand the truc meaning and advantage of the 
29th. Cap. and.the Priſoners, who were to loſe their Lives, Eſtates real. and perſonal , 
their Nobility, and the Inheritable Quality of their Blood, and the Houſe of Peers 
a Member for ever , would ſome of them have happily hit -upon this Dſcovery , and 
have moved an arreſt, if not reverſal of Jadgment upon ſo great an Error ;, as, if we 
believe this Gentleman, amounts to no leſs thenthe ſubverſion of the very Fundamental 
Priviledge of Peerage , andruins all the advantage of the Free-men of England, in a 
point ſv worthy of Conſideration. 

Tis a Favour which the moſt Honourable Houſe of Lords ever grant to any af 
their Members when impeached , that they aſſign them Conrcrl, learned in the Laws, to 
aſhift them in point of Law, to anſwer to the Articles of their Impeachment z, and ir 
is ſtrange beyond all belief , that none of them ſhould hit this Fault, and inſtru the 
Priſeners upon fo great a violation of their Peerage, cither to make Chalenge againſt 
thele axtres Grandees et Nobles, as incompetent Judges, before their Tryals, or to 
petit:on for a Reverſal ot the Sentence afterwards, by affigning this t undamental mi- 
ſtake as ſufficievt matte of Error ; but irwas their ill Deſtiny ro come to their Try.als 
before our Axthor was born! 

And *tis yet more ſtrange , that the whole [Zerſe of Lords hould be fo arg of 

their 
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their own concern , knowing it not impoſkble , but that they, or their Poſteriry might 
at one time or another come to be under the ſame circumſtances with the Priſoners , 
ſhould permit ſuch a —_—_— infringment of the Adagnz Charra, as to ſuffer thoſe 
who were not Peers, within the true meaning and intent of that branch of the 29th. 
Cap. to (it in Judgment upon the Afembers of their Houle ; which they could not but 
foreſee might be drawn into Precedent, to much to their diſadvantage in after-times , 
that they might come to be judged by Common Furies, who, if all this Gentleman avers 
be true, are as much their Peers, as thoſe who cannot be under their circumſtances , 
having no Blood to corrupt, nor any inheritable Nobility to loſe; which was the 
exa Caſe of theſe autres Grandees et Nobles, who did not lit de jure in the Houſe of 
Lords , but only ad Libitzm, when the King was plealed to call them by his Writ of 
Srommons. 

From hence therefore I infer, that fince the aboveſaid Judgments in Parliament 
were always affirmed to be good , and given by competent Zaudpes , per les dits Connts et 
Barons , Peers et autrees Grandees et Nobles , come Fudves du 'arliament;, 

Firſt, That our Author's Commentary upon the 29th. Cap. of Magna Charts is by 
ſeveral adjudged Caſes and Precedents of his own , falſe and frivolous; and that the 
advantage of Tryal by Peers, docs not conſiſt in the exact proportion of Circumſtances 
of Inheritable Honour or Nobs/tty, but un a defence againſt Arbitrary and Illegal 
Proceſs; and fixing eyery man in his property and Frec-boid, till by the Judgment of 
fuch as the Common Law took to be his Peers, he ſhould be found guilty of Crimes 
which ſhould render them liable to Forfezraure ;, and fo by their Judgment , his freehold, 
&c. ſhould eſcheat to the King, or thole claimant under him, 

Secondly , I infer, that the Common Law of England has anciently reputed thoſe 
Barones minores , Bannerets, et autres Grandees , et Nobles , though no Barons by Crea- 
tion, or Inveſtiture of Robes; yet upon Summens directed to them Peers de Royaum , 
Peers of the Realm e4 vice, for that time , to all intents and purpoſes within the mea- 
ning of the 29th. of Magna Charta. - 

hirdly, that therefore the Lords Spiritual being much more Peers of the Realms 
than theſe Barones minores, &c. could ever pretend to, as being, 1. Bgrones ratione te- 
mure, Which the others were not. 2. Always de jare ſummoned by Writ to fit in Parlia- 
ment, and not ad libitum as the others were, they muſt of neceſſity be Peers to all in- 
tents and purpoſes within the meaning of the 29th. of Afagna _ and in a good 
humourl find our Author confeſſing as much himtelf; Fir ſurs (ſays he pag.S. ) it, was 
not without ground that ſo -_ and judicious an Author as Cambden jhould ſay, That the 
Lords Spiritual enjoy all the Privileges that Temporal Lords do, ſaving onely the buſineſs of 
Tryal by Peers. lamlothto put the Gentlemas to the bluſh with a Nor putaram; but 
why was Mr. Cambden alleaged with the fair encominm of a grave and nab Aathor, 
if what he ſays be not true? And it Mr. Cambden, ſo great an Herald, ſo great and 
famous an Anriquary, who made it his buſineſs to ſearch into theſe matters, and had 
ſuch opportunities as never man had , the public Archives, and the favour of all the 
Private Libraries of England , ſo grave and ſo judicious an Awthor ſay true, then all 
the Gentleman has {aid before that citation, and after too againſt the Peerage of Biſhops 
is falſe: For, if the Spirizaal Lords have all the Privileges of the Temporal Lords , 
then are they Peers within the meaning of the Magna Charts, and have a right to 
Date in Capital Caſes ; for I make account , theſe are ſome of the Privileges of the 
Temporal Lords; and if the Spiritual Lords enjoy All in common with them , except 
being themſelves Tryed by Peers, then ſure thele of Sitting and Voting in Capital 
Caſes among the reſt. 

So that you ſee nothing can be more evident from the Pains our Author has taken 
for us, than that he is miſtaken in the very Fundamental point of his Book : And that 
his meaning is not the _— of the 29th. of Magna Charta, nor the advantage he 
talks of , the ſole advantage of being Tryed per legale Fudicium parum:, But that not- 
withſtanding what he has {aid , the Lords Spiritual may have a Right to Sit, and Yote in 
Capital Caſes , without the leaſt infringement of the A{e2na Charta. 

But becauſe in our Age we do nothing, unleſs we cry out of breaches of Privilege , 
and infringments of the Magna Charta , and clamour againſt Biſhops, as if Heaven 
and Earth were by their means to be reduced to =_ Ancient Chxos, I will beg the 
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favour of this Gentleman , that I may ſhew bim how improvable this new invention of 
his, is toruinthe Adapnas Charts, and the Peace of the Nation, for which at firſt that 
Grant was made 5; and to which it has ſo conſtantly contributed , ſo long, as by virtue 
of it, the Lords _—_ held and enjoyed the Rank of Peers; and that after they 


were by a Fattionlaid afide , the Magna Chartaand all our Freedoms went to wrack : 
The Temporal Lords were Voted uſeleſs and dangerous, and ſtrip'd of their Funda- 
mental and Ancient Rights of being tho Supreme Zudicature of the Nation, and the 
King himſelf loft his Crown and Life , by the proceſs of ſuch as were no more his 
Peers go T: ww and Coblers;, according to the prophetick Maxim of King James, 
No Biſhop, No King. 

There is nothing that contributes to the Peace of our Nation more effetually then 
ſuch Laws and Proviſiens as are made for the ſafety and ſecurity of the Lite, Digaity , 
and Power of the Sacred Perſon, who wears the Imperial Crown of theſe Realms , and 
therefore our Laws puniſh all ſuch, of what Rank or Quality ſoever, as are found 
guilty of the Crimen Left Majeſtaris, that compaſs or imagine death or deftruRion,&c. 
25 E.3.5-62. 13 Car 2.1. to the King, with the utmoſt ſeverity, loſs of Lite, Eſtate, 

onour, Reputation, and whatever is comfortable in this world : and yet ſo tender is 
our Lay, that every man have juſtice and right done him, thateven in the Caſe of High 
Treaſon he ſhall be tried by his Peers. Hopes of Impunity is certainly the greateſt 
encouragement to the moſt horrid Grimes : Now has our Author taken great and learn- 
cd pains, by finding out the true meaning and advantage of the Afagna Chara, to in- 
demnifie ſome perſons from any Trya! for High Treaſon; for no Freeman ſhall be tried 
but by his Peers. Now every ones Peerage > S he pag.4.) ought tobe meaſured and pro- 
portioned according to the limits and extent of x wh Ratione cujus he is a Peer. From 
whencel infer, that the Ratione cujus of the Peerage of the Princes of the Bloud, be- 
ing their Deſcent from the Blowd Royal, and their Inheritable Quality to the Imperial 
Crown, thoſe Barons and Peers who are not of the Bloud Royal cannot be their Peers 
according to his meaning ; and therefore are incompetent Fadges in their caſe. And 


the reaſon is plaiy can never be in the circumſtances of the Priſoner, and by 
not the InheritaMRight to a Crows to loſe, are not Gents de lowr conditior., or quali 
to be their Peers. | 


So thataccording to his Expoſition, if the Princes of the Bloud ſhould attempt the 
Crows before their time, as ſeveral in ſeveral Ages have done, here's an Jndenuuy rea- 
dy for them, both as to Life, Liberty, Eſtate, &c. For no Freeman by the Magna 
Charta ſhall be tried for , or loſe any of theſe, . _—_ the lawful judgment of his Peers ;, 
and ſuch no Temporal Loyds, who are not of the Bloud (according to him) can be: fo 
that if there be not Princes of the Bloud —_— try them, they are like to be untried 
and unpuniſhed. Of whart ill conſequences this may be, and how conducive to the un- 
doing of the Magna Charts, the Peace and Proſperity of the Nation in future Ages, if 
it were as generally believed, as it is confidently offer'd for truth, I leave to hi to 
judge, when the Feavor of his Bloud againſt Biſhops is a little over, and that he be- 
gins to think coolly upon it. 

But to manifeſt the error of his Foundation, the Counts, Barons, and Peers, who 
were not of the Bloud, have ſo often fate judicially upon Princes of the Bloud in capital 
caſes, and condemned them too, that it is manifeſt the known Law of the Land be- 
lieves them Peers to the Princes of the Bloud, and ſo far Gents de lowr condition, as to fit 
judiciaBy upon them, without infringing the Adagna Charte, or the advantage of Peer- 
age. - And by the juſt executionof the Laws havg that way ſecured the Lives of our 
Sovereigns againſt any ſuch as durſt —— ante diem —— inquirere in anos, and gralp at 
a Crown before their turn, 

Whart 1 infer from hence is by the Rule of Proportions : For as is a Temporal Lord 
who is not of the Bloud, in reſpeR of one who is, {o is a B:iſhcp in reſpeR of a Temporal 
Lord, but any Peer of the Realm, notwithſtanding he can never be in the circumſtances 
of a Prince of the Bloud, yet in the eye of our Law'is a competent Fudge within the 
meaning of Magna Charta, in capital cafes, of ſuch a Prince of the Blond. T herefore by 
parity of Reaſon ſo is a Biſhop in reſpeR of a Temporal Lord, —— he can 
never be in his circumſtances asto [aheritable Barerage, which I think is not to great a 
diſproportion as Inheritable Royalty. 


If 
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If I werenear our Author, and he would permit me that familiarly I would whiipet 
ſoftly ſomething in his ear, which I fancy would not be very grateful to him, or ſome 
others for whom he pretends a great eſteem: For if the Barons and Peers according to 
his meaſures arc incompetent judges of thoſe in whole circumſtances they can nevet be, 
then are they incompetent Judges as to all ſuch perſons, of all things contained in thar 
29th. Cap. of MagnaCharta, as well as of capital caſes, And if ſo, Iam afraid ſome of 
his Friends will not thank him for ſuch a ſtabbing blow, as while it cuts off the Claim of 
the Bifhops, does at the ſame inſtant cut off all Pretenſions of Fadement for want of Sutk- 
ciency of Peerage in a great caſe, to which the aforeſaid Privilege of Legale Fudicium 
Parium will extend. He knows my meaning, and I leave him to think on't; for it is « 
point worthy of bus ſerious conſideration, wherein the advantage of being tricd by a man's 
Peers conſiſts ; which (as he ſays) « when the Fudges may be in the ſame circimſtances 
with the perſon to be judged, and that he can loſe nothing but what they have alſo to liſe : which 
when the Peers of the Realm have every one the next Reverſion of a Crown, and are next 
Heirs to it, will be truc, and not before. Sed que ſupra nos 

Thus I think from his own Writings, Arguments, Reaſon, and Precedenrs, I have 
made pas my ſecond Amitbeſis, That it is not contrary to the Privilege of the Free- 
men of England, or any Infringment of the 29th. of Magna Charts, for Peers to be 
tried by thoſe who are not in all circumſtances their Peers, and particularly not as to the 
Inheritable Quality of Bloud : and by the clear conſequence, that his firſ# Poſition is 
falſe, and that Biſhops voting in capital caſes is not contrary to the intent and meaning of 
Magna Charta. 

Let us ſee now whether upon Examination he will ſucceed better upon his ſecond Po- 
ſion, That it is contrary to the known Pradiice of all Ages untill this day. 

And in order to this let us examine the Statute of Clarendon, of which he pretends 
to make ſuch conſiderable advantages, the Power of the Lords __ being therein 
expreſly limited ; and (as he ſays) the ſucceeding Pradtice accordingly punQually ob- 
ſerved. Iam agreat Lover of the Engliſh Nation and Language, and am of opinion, that 
if we hear this Statute ſpeak Engliſh, 1f our Grammar and way of Conſtruction be not 
altercd, we ſhall have a very di t ſence from what the Genzleman makes it depoſe, 
The Archbiſhops and Biſhops (ſays that Venerable Conſtitution) and all other perſons 
bolding of the King un capite, ſball hold by the tenure of Baronage , &c. Et fieut ce'eri 
Barones debeant intereſſe T udicits Curie Regis cum Baronibus, quonſque perveniatur ad dim. 
nut ionem membrorum vel ad mortem; And ought as other Baron: to be preſent at the Judicial 
——_ of the King's Court with the Barons, till ſuch time as it comes to loſs of Limb or 
Life. n any thing be more plain Exp ? 1. The Archbiſhops and Biſhops are de- 
clared to hold of the King in capite by the Tenure of Baronage. 2. That they are of duty 
bound, and ought as the other Barons, intereſſe, to be ly preſent with the Ba- 
rons, {udiciis Curie Regis, in or at the Judicial —_— of the King's Court. 3.How 
far this their being preſent at Judicial Proceedings ſhall extend, guonſque, Cc. till it 
comes to loſs of Life or Limb : Till what comes? Not till matters or caſes of that na- 
ture come before that high Court of Supreme ſudicature, but quouſque perveniatur, which is 
a certain Limitation in point of Time, and not of Caſes, and anſwers direQly to the Que- 
ſtion how long time, till ſuch time as Judgment or ſudicial Proceedings comes to the period 
of loſs of Life or Limb, that is, till Sentence come to be pronounced upon the Criminal. 

This will appear more plain, if we conſider when it is that the Tndicial Procedure of 
that byob Court comes to this Period, to which the Preſence of the Lords Spirztual is li- 
mited by the Conſtitution of Ctarenden; and fo how far their interefſe Judicias cum Ba- 
ronibas in that Statute does extend. And therefore, 1. abare Impeachment of Hs 
Treaſen does not come up to the point of the quouſque ; for an innocent man may be fallly 
accuſed,and if upon due Proof and Examination the /[mpeachment be not made good, he is 
acquitted, and then their imtereſſe ſicnt cateri Barones cum Barombus is warrantable, be- 
cauſe hitherto a bare Accuſation does not forfeit either Life or Limb. 2. An Inquiry 

into the Circumſtances or Matter of Fatt, the Method or Form of Proceedings, Exa- 
mination of Witneſſes, &c. concerning the Truth of the Impeachment, does not reach 
the point of the quouſque ; for,yet Lite and Limb are ſafe, becauſe (as before) there is 
a poſſibility of Acquittal, and the Law does not wittingly or willingly touch one hair of 


the head of an imnocent mar ; much leſs his Life or Limb. 3. The queſtion put Guilry or 
Not 


(.12 ] 


Not Guihy , does not reach. the time of the limuration : For if the Majerity of the 
Bayer: are not ſatisfied in their Conſerences , that the evidence is full and clear as to the 
Guilt, the Yore may paſs in the Negative, and Not Gmilty ſecures both Life and Limb 
from danger. Foxrthly, The carrying the Qxeſtion Guilty, or Not Guilty, in the 
eA ffirmative, does not come up to the time in the imitation , nor does at all touch Life, 
or Limb : for that is only Declaratory of the ſence of the Hoſe , that they believe 
the Matter of Fa# in the Charge , or impeachment to be true, and therefore, if it 
proceeds no farther than a Yore of the Houſe , that the Priſoner is Guilty ; he ſhall 
thereby loſe neither Life, Limb, nor Eſtate ; an! therefore yet the judicial proceeding is 
not arrived at the Qzouſqze, And thus far I humbly conceive the intereſſe Fudicits , 
&c. of the Lords Spiritualdoes by virtue of the Statute of Clarendon extend. But 
Fifthly , when that Supreme Court of Fudicature does ſecundum allegats & probate upon 
the carrying the _ Guilty, or Not Guiliy in the Affirmative , procced to a defini. 
tive Sentence againſt the Priſoner , that deſerving thoſe puniſhments of loſs of Life, 
or Limb , for ſuch Crimes as have been fully and clearly proved upon him at his Tryal; 
therefore according to;the Laws of the Land in ſuch Caſes made and provided , the 
Priſoner is condemned and adjudged to lufter and undergo ſuch pains and penalties ; 
then and not till then , is the Fudicial proceeding or Fudgment ſaid to touch Life, or 
Linib. For after Sextenee , however Execution may be refvited , yet in the Eye of the 
Law, a Priſoner condemned to Dye, is 2 1Jead Man; and it is Sentence that properly is 
ſaid to touch either Life, or Linb; for till that be paſſed , they are ſafe and intirez but 
as ſoon as that is paſt, all is fuppofed to be Execute. that is Pronounced, becauſe in 
7uſtice it might. 

I cannot conceive how our Author will reconcile the Comment 11 puts upon this anci- 
ent Text with either Sence, or Grammar ;,, when Pao. 18. he tells his Reader , that 
this quouſque perveniatur ad diminutionem, &c. is ty be underſtood to comprehend all 
precedent and preliminary things , which do relate or tend ad diminutionem membrorum, Oc. 
for by that expoſition , they can have nothing at all to do in Judicial proceedings; 
and then the former words, which ſay expreſly ſicut ceteri Barones debeant intereſſe cum 
Baronibus judiciis Curie Regis, that they ought to be preſent as the reſt of the Bu- 
rons, will exclude the Temporal Lords too , or elſe they muſt be ſuperfluous and non. 
ſence : For it will ſpeak thus , the Arch-Biſhops and Biſhops, as well as the reſt of the 
B arons, ought to be preſent with the reft of the Barons in Tudiciary proceedings in the 
King's Court, till it comes to the loſs of Limb, or Life; That is, ſays our Author , th 
ought not to meddle or make, or be preſent from the beginning to the ending, not fo 
much as in any precedent or preliminary things, which tend or relate ad diminutio- 
nem, Cc. and yet ſays the Statute , they _ to be preſent Sicxt ceters Barones. 
So that by this way of arguing, while he would only lighten the Houſe of the Spiritual 
Lords , he will, by virtue of the Sicut ceteri barones, & cum baronibus,, heave the 
Temporal Lord: over board alſo. I cannot tell whether Logic be as diſguſtful to him as 
drollery;, but for once , it looks like that over officious Servant, who going to lift a 
Gentleman inte the Saddle , threw him quite over the Horſe. Had it been an excep- 
tion as to ſome whole Caſes, and not a limitation as to a certain point or period of 
time, till which time be expired , they may and ought to be preſent as the reſt are, 
it would certainly have come in with a Proviſe Semper , or exceptis Fudiciis ubi agitur 
de diminutione , Cc. and I am confident , that all who underſtand Grammar muſt give 
it this natural conſtruQion. | 

The Conſtitution of Weſtminſter makes it yet plainer , Clergy-men ſhall not agitare 
Tudicizm Sangainis, I hope none will from hence = » that no Clergy-man ſhall do 
any thing that is precedent or preliminary to Tryals of Blood ; for he is bound , both by 
the Laws of God and Man, todeteRt and proſecute , or accuſe any that he ſhall know. 

uitry of Treaſon, Murder , &c. which are eſſentially preliminary to the judicixm 
= xinis ;, but he ſhall not agitare Fudicium att as a Judge ; Sit and condemn Criminals ; 

7 et I do not believe that this Canon was univerſally received ; for I find, that _ 
of the Clergy have been Lord Chief Fuſtices of England, and we muſt either ſuppoſe 
the People much better than they are now a days , or elfe they would find it difficult to 
ayoid the breach of the Canen, agitando Zudicium ſanguint. 

And that this is the true intent and meaning of that limization as to point of time in 
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the Sta-ute of Clarendon, and of fitting and adting as Judges, in the pronouncing Se::- 
rence incales of Blood , prohibited by the Conſtitution of Weſtminſter , I think our 
eAuthor has gone a great way to prove, by thole precedents which he produces to 
prove , that thele Conſtitutions were puntually, as he ſays, obſerved in after Ages , 
though not all, by his tavour. For all that they prove, 1s only this ; That Les Counts 
. et Barons, les Grandees et autres Nobles Peers de Royaum, acted and gave Judgment 

againſt and upon the Priſoners , come fudges du Parliament : And that they were the 
ſole perſons concerned in giving fudgment , and paſſing *enrance , is a Point, that no 
perſon living, that I know of , will diſpute with him : Bur that the B:\ops, the Lerds 
Spiritual, according to the debeant intereſſe, of Clarendon , were not at all preſent 
Pudiciis Curie Regs , till the time of the Sentence pronouncing, which was the thing 
he ought to have proved, is a Negative; which, as he well obſerves, pag.2-. As it is 
raſh to aſſert in a matter of Fact, 1o it is to be preſumed , he found roo difficult to 
prove; otherwiſe, no doubt but he had undertaken it, an4we had heard of it to ſome 
purpole. And yet, if he does not prove, as well as raſhly aſſert this Negarive , that 
the Lerds Spiritual never were preſent in any Judicial proceedings, or Voted in Cipital 
Caſes, till it came up to Sentence , his Second Poſition will be as weak as his Firſ*; and 
it will no more appear, that their Yerimg in ſuch Caſes is contrary to the Practice of 
all Ages until this Day ; then ii does, that ſuch Yoring is contrary to the intent aad mea- 
ning of Mazn Charta. 

Since therefore it appears by the Statute ef Clarendon that de jure the Lords Spiritu:l 
ought intereſſe /ndicits, Cc. quonſque pervenatnr , till the Sentence be to be paſſed! , and 
that his precederts prove no more , but that the Temporal Lords are ſole /utgesof Purlia- 
ment, as to the pronouncing of Sentence. I think I have alio made good my third 
Antitheſis;, That he has miſtaken his Precedents, which do not at all come up to the 
point, or prove de Fatto, that the Lords Spiritual did not fit , Sicut caters Barones, 
cum Baronibus, quonſque , Cc. as Barons, with the reſt of the Barons, till the Judg. 


ment came by Sentence to touch Life or Limb. 


As for the Proteſtation of the Cleygy 2. R. 2. and thoſe words Non intendimus nec 


wolumus , Sicuts de jure non poſſumus , nec debemus , 1 muſt give him a ſhort anſwer of 
hisown; 1 hat, asif they had no Right before , this Proteſtation could give them none ; 
So if they had a Right before, as appears by the Statute of Clarerdon they had, their 
diſclaim of it upon any account whatſoever cannot be pleaded in Bur againſt their Suc- 
ceſſors : For no private Att can be of force ſufficient to invalidate fo publick and Funda- 
mental a Conſtitution as that of Clarendin, and yet the ground ot their Proteſtation , 
ſicuti de jure non poſſumus , is grounded upon the Sacrorum Canonum inſtitute, which is 
not at all obliging in our Caſe, for in England, even in thoſe days, as he obſerves, p. 22. 
inſtead of being recieved , they were ſtoutly oppoſed , as derogating from the Sove- 

eignty and Prerogative of the King , and tending tothe detriment of the Rights and 
Properties of the Subje&s: And yet in the next Page he would perſuade us they were 
embodicd into our Common and Statute Law; which Contradiftion [| leave him to recon- 
cile, for it paſſes my Underſtanding. 

As for the Affirmative ; That the Lords Spiritual have Voted both by themſelves and 
their Proxies in Capsral Caſes, I think the Inſtances given in the 7, ani 8th. Cap. of the 
Honours, Cc. arelo plain, that he is forced to come off with , moſ? of the Records that 
are cited are either when they made Proxies, or in Bills of Attainder. Now if any of 
them are. in other Caſes, as it isclear they were , then I ſuppoſe his Poſition mnt crave 
grains of allowance, and ftrike the Flag, which in triumph it bears aloft, That the 
Biſhops Voting in Capital Caſes is contrary to the known PraCtire of A! Ages. And 
though he ſmooths over the matter of the Cexmons Peritzon , 21. R. 2. and cunningly 
calls a King and Pariiament , all Fools, charging them with the guilt of Feat, and 4 
ſtrange unaccountable overſight , and introducino of an Innovation , yet 2s in honour to 
- them , ſome perſons are apt to preſume, they knew as well what they did and aid, as 
this Gentleman; fo that this Privare Opinion will not weigh in the Scale, againſt a 
King and Parliament , which till now has ever had a Reyerence paid to themas the 
United 7aſtice and W.,ſdome of the Nation. 

I ſhall leave the farther proſecution of this affair , to the management of the hand 


that firft undertook it ; who doubtleſs is too ſurgurne to retreat without ſt1iking a blow, 
D \ hat 


— ——— —— 
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What I have done, was only upon a Guſory view , and as a Far-courier to what I pre- 
ſume will follow : I thought it not amifs, to let the Author lee, that he is not come to 
his Io Pean, Jo bis dicite Pzan: And that the World mightnot as it is cuſtomary , be 
perſuaded, that all Argwmnems againſt Biſhopsare impregnable. I have alſo cholen to 
anſwer him by himſelt, as thinking I could not pick any ſtones more ſmooth, than 
thoſe that I found in his own Brock ;, no Sword like that of the Gyant ; nor any Con- 
viction like one which comes ex ore tuo. 

I have but one word more to add by way of Animadverſion, to the Reader , to take 
notice of what Principles the Gentlem +1 is. For though the Voice be Facobs, the Hands 
are Eſaus, The ſour refleQtions which ate cunningly tcattered throughout the whole 
Diſcourſe, are ſtrong arguments that the Author is a bitter Enemy to Epsſcopacy, which 
he cannot be, and a Friend to Monarchy , or the preſent Government, as it is now by 
Law Eſtabliſhed both in Church and State, I will give youa taſt of his ſour Grapes, 
which once {et our Teeth on Edge before. 

Thus pag. 1. he putsitas a Qxere, whether ſuch an Inſtitution were good and rea- 
ſonable or not ; and pag. 5. he gives the Biſhops a moſt undervaluing refletion. Upon 
what gronrds,lays he, can more Juſtice be expetted from them, than from honeſt ſubſtantial 
Freebalders ? He might have conſidered their Honour , as Peers of the Realm, by the 
Statute of Clarendon, which he ſo much magnifies. Their learning and great abilities ; 
their eminent Piety and Integrity ; and the conſtant Loyalty (if that be not a crime) of 
moſt of the preſent Biſhops to the King and Government , even in the worſt of times ; 
their Suffcrings with and for his latc, and preſent Majeſty; their great Prudence and 
Moderation, with which they have atted ſince His e Majeſties happy Reſtauration : 
Which if he had, upon ſecond thoughts, it is to be preſumed, that he might have 

been induced to believe , that ſomething more may be expeted from ſuch perſons as are 

ualified to fit as Barors in the great Council of England, the Parliamert, and ſome of 
them in His AMajeſties moſt Honourable Privy Council, than from honeſt ſubſtantial 
Frecholders, who, I fear, are not fo well capacitated for the diſcharge of ſuch Honou- 
rable Employs , tho never {o honeſt or ſubſtantial. It is a ſhrewd temptation to reta- 
liate upon him: But I ſhall leave him to the correction of his own Reaſon, it he be 
not Mortar proof; and that Divine Rule , which teaches him not to ſpeak Evil of Dig- 
nities , and deſpiſe Dominions, which I am ſure by the Magna Charta, and the known 
Laws of the Land, the Reverend Prelates are. 

Pag.6, 7. He brings in ſeveral precedents , that Biſhops are not tryed by Peers, ra- 
ther wantonly to expoſe and vilifie the Clergy, than to advantage his Cauſe ;, and bids , 
obſer ve the humility , obedience and Loyalty of our Spiritual Fathers in thoſe days. 1 know 
no body that will deny, that Biſbops thall not be trycd by Peers; they bave the more 
reaſon to complain then, that they only ſhould be excluded from the benefit of the 
29th. of Magna Charta , ſince they are known Barons and Pecrs of the Realm. But 
among all his Liſt of Clergy Malefattors | cannotgive any reaſon, why he ſhould bring 
in that holy and renowned Martyr Archbiſhop Craxmer, tricd and found guilty of High 
Treaſon, unleſs he has a mind ſecretly to beſpatter Proteſtant Religion in the Cradle and 
Infancy of the Reformation, and to furniſh the Papifts with ſomething to reproach us,be- 
ſides Harry the Eighth's Cod-picce. 

Pag.g,10,11,12,13.arc = about Privilegium Clericale,to no purpole for his Caule, 
but onely as they give vent for his Gall, and terve as he thinks to vilifie the Clergy, b 
ſhewing there were ill menand Villains of that Profeſſion. I know not what he is of, 
but let it be what it will, I will undertake to ſhew himan hundred for one,let him chuſe 
where he will. All that he can make of it will amount to no more, than that among 
12 Diſciples there was one Devil and Traitgr ;, and ifthere were then men in holy Orders, 
or are now, who were or are a Scandal to Religion, they arc nomore allow'd by the Bi- 
ſhops than Fudas was by Chriſt; and though it be the conſtant method of ſome perſons 
paucorum crimen diffundere in omnes, to throw the dirt of a few in the faces of all in Holy 
Orders ;, yet it is neither Chritian nor ſafe, for at the ſame rate the Reflexion will re- 
bound to him, who is che great Biſhop of Souls. 

Pag.18,19. is the moſt invidious Suggeſtion in the world; as if the Spiritual Lords 
were the very Damm of Juſtice : For ſays he, Somewhat or other might happen to be put 


ro the wote in their preſence, &c, npon which the whole buſineſs might depend, and by the 
; Voices 


[15] 


voices of the Spiritual Lords that vote, it might paſs againſt the major part of the Temporal 
Lords; an ſothe whole buſineſs loſt, ard the expeitation of Fuſtice fruſtrated. It is a very 
imooth way of calling all the Spiritual Lords KN AVES and FOO LS. What 
have they neither Honoxr nor Honeſty, neither Mother-Wit Learning, Knowledge, 
nor Conſcience, but that they muſt porn blank run againſt the current of Fuſtice * Good 
Sir, think ont again, and revoke your raſhand unadviſed Cenſure, or otherwiſe | nuwuſt 
inform you, that among ſober men, who know the Biſhops better than you do, your 
Book, will pals for a dangerous and infamons Libel againſt, at leaſt one of the greateſt 
Eftates of the Realm, and you will be thought to aim at root and branch at the long run of 
you delign. 

And indeed the Gentleman like a ſharp Haggard makes ſeveral Baits at that old 
Quarry, which was once flown fo home, +5. the Abolithment of Epiſcopal 7uriſdittt- 
on, aspag. 1. whether their Inſtitution be good and reatonable, which with a protound 
Obeylance having onely put them in mind of it, he leaves to the conſideration of the 
Parliament ;, and as if the King were a Party unconcerned, either included in the 
word Parliament, or totally to he left out as a Cypher, according to the old moe, he 
tells us in the Determination of the Parliament every good SubjeR ought to acquielce, 
I hope he does net mean without the King's too, or that the King and Parliament arc 
all one. And pag.25. hecomes in with an 1f it be as they ſay, that the Clergy is one of 
the three Eſtates of Parliament : Bnt pag.26. he comes full ſwoop, and takes them in 
the foot, endeavouring toprove, that their Aſſet isnotat all neceſſary to Legiſlation, 
telling us that their Legs/latzon is every whit as ample as their Power of Fudicature ; 
when in 25 Pages before he pretends not onely to prove, but demonſtrate from Magna 
Cbarta, and the Practice of all Ages, that they neither have nor ought to have any right 
or power of Fuicature; and that no more Juſtice is to be expected from them, than 
from honeſt ſubſtantial Freebolders : Forgetting that Queen Elizabeth (of Famous Me- 
mory) by A:t of Parliament calls them poſitively One of the greateſt Eſtates;, and he 
knows who are the other two, and who they were that firſt ouſted the Brſhops, and then 
the Lords Temporal, both from Legiſlation and all Power of Fudicature, to the ruin of our 
Laws, Liberties, and Government. 

He brings in p4g.25. the odieus Precedent of the Noble Earl of Strafford, and the 
Procedures of that Parliament of 42, who ſent ſome of the Biſhops to the Tower, for en- 
tering their Proteſtation againſt the illegal Proceedings of that time ; and ſeems to ju- 
ſtifie and applaud their doing ſo. It is well the Precedent is fo freſh in memory, tore- 
mind people of the .J,anger of popular, tumultuary, and diſorderly Proceedings; nor is 
it any wonder that then the Biſhops declined their Suffrages, whento many of the Tem- 

oral Lords did the ſame, for fear of the People. Which 1 hope ſhak not oneday be 

rought in asa Precedent againſt their right too. Baker's Authority, that they did it 
according to the Proviſion of Canon Law, and the conſlant Praltice to this day, I hope is 
Hiſtory, but no Record; and he TY either for ſhame have omitted thoſe Proceedings, 
being fo little to his purpole, as all irregular Proceedings are, or have told us a little 
more of the Hiſtory and diſmal Conſequences of thoſe Precedents; and how the popular 
Inſolence by the inſtigation of the Anri-Epiſcopal Party ran to high, that the greateſt 
part of the Lords came tothe Houſe by Water, and durſt not come in their Coaches 
for fear of Aﬀronts: how all ſuch as were favourable to the Lord Strafford, 49 Lords 
and 63 Commons, were by name poſted upon the Gate at Weſtminſter with this Me- 
nace, That all theſe, and all other E nemiesof the Commorwealth ſhould periſh with Strafford. 
How one in the Mutiny Yaid openly, If we have not the Liewtenant's Life, we will have 
the King's, and how at laſt they had both. But not a word of this, or to ſignifie his De- 
teſtation of thole Horrid Precedents. 

In the laſt place he has a Remark upon the Biſhpsz If (ſays he) rhe Prelates in for- 
mer times, whom he had endeavoured to render as black as Ink can make them, did give 
obedience to the Laws and Conſtitutions of the Nation, much more ought their Succeſſors, whoſe 
Principle is ſirift Obedience to the Government of the Kingdom, and perfett Submiſſion to the 

\Higher Powers. Who does he mean by thoſe Higher Powers? Forl have not heard, 
at either the King or major part of the Lords, whom 1 take to be the Higher Powers, 
haye required any Submiſſion or Obedience in the point; and when they do, he need 
not queſtion but the Brſhops will hold to their Priveiples in their Pratticet, and I wilk 
this 
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this Gentleman and all others, were as good and obedient Subjedts as they have been, 
and will be. But the Conſequence is, that if the preſent Biſhops will not do as he 
would have them, then they are diſobedient to the Higher Powers, and worſe than the 
old Popiſh B:jhops ; and then you know what follows. But immediately after he ſub- 
joyns, God be thanked the Times are turned, we have reaſon to expect more Humility and 
Loyalty from our Spiritual Fathers, &c. I alſo add, I wiſh he would (fince the Times are 
turned )ſhew more Modeſty and Duty towards his Superiours and Spiritual Fathers, than 
was ſhewed in the laſt Turn of the Times, when they were turned out of all,and which 
ſome People are ſuſpicious is endeavouring to be done again. And fol leave him to 
conſult his Pillow, and cool Thoughts and Conſiderations, 

Upon the whole I leave it tothe Conſideration of the Sober and Fudicions, whether 
this Gentlemar's Performance be {o good as the Promiſe of his Title; and whether his 
Concluſion be true, That there will need a new At of Parliament to give the Lords 
Spiritual a right to vote in Capital Caſes. - And fince it is neither contrary to the true 
intent and meaning of the 29th. of Magna Charta, nor to the khown PraQtice of all 
Aoes, whether the old Statute of Clarendon, which ſays poſitively, debent intereſſe Fudi- 
cizs cum Baronibus Curie Regis, quouſque perveniatur ad diminutionem membrorum, vel ad 
mortem ; That the Barons or Lords Spiritual, as the reſt of the Barons, ought to be pre- 
ſent with the other the Tempora! Barons inthe King's Court, untill fuch time as the 


Judicial Proceedings come to loſs of Life or Limb ; that is, till the pronouncing of Sex- 
rence, will not ſerve without any nc; Attro impower them. to wore 1 capital caſes ? And 
if my Lord Coke's Rule hold good, which he quotes pag.15. That no Statute loſeth its 
| force by Non uſer, Co. 1 Inſt.114. then by virtue of the Statute of Clarendon,which ſtands 
yet unrepealed, Biſhops will be enablcd both to claim and defend their Right of Fudicar 
ture as well as Legiſlatzon, and that they ought to Yore in Capital Caſes. 


